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STATE TAXATION OF INTERSTATE COM- 
MERCE—DISCUSSION 1 

Frederick Newton .Tudson : In the discussion of 
this subject we should carefully distinguish between the 
taxation of interstate commerce and the taxation of the 
property employed in that commerce. This distinction 
is perhaps more important in the legal and constitu- 
tional, than in the economic and practical, sense ; but 
it has been repeatedly declared by our Supreme Court 
as necessarily involved in the exercise of this sovereign 
power of taxation under our dual form of government. 
Thus the states cannot tax interstate commerce as such, 
that is, they cannot tax the privilege of carrying on 
interstate commerce, they cannot exact licenses from 
interstate railroad or telegraph or telephone companies, 
nor from traveling salesmen, nor can they tax property 
actually in commercial transit. 

But the state's right to tax all property, tangible and 
intangible, which is located within its jurisdiction is 
inherent in its sovereignty, and it is difficult to see how 
this right which is thus inherent in a sovereign state 
can be abridged or limited by Congress under our present 
constitutional limitations of federal authority. The so- 
called unit and mileage rules, discussed in the Express 
cases and elsewhere, are in a legal sense simply methods 
held admissable for determining the actual value of inter- 

1 It has been impossible to secure the full text of Professor W. M. 
Daniels' discussion of Professor Goodnow's paper. He (i) contro- 
verted the proposition that state taxation of interstate commerce 
under the unit of value rule endangers interstate commerce ; ( 2 ) 
denied that the withdrawal from the states of the revenue now ob- 
tained by that method of taxation would cripple them financially ; 
and (3) contended for a uniform federal tax on interstate commerce 
chiefly for purposes of regulation rather than for revenue. 
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state property located within the state's jurisdiction. 
The enforcement of this right of the state to tax the 
property employed in interstate commerce in a practical 
sense may involve the taxation of interstate commerce. 
Thus the taxation of the property of a telegraph com- 
pany according to its mileage of poles in the state is 
practically a tax upon the company and a charge upon 
its revenues, as much as a license upon its right to con- 
duct an office for interstate business. But the distinc- 
tion exists in a legal sense, though it may not in a prac- 
tical sense. The states cannot tax the privilege, but 
they can tax the property employed in the exercise of 
the privilege. 

The authority of Congress as suggested in the inter- 
esting and thoughtful paper of Professor Goodnow would 
seem to be limited to the regulation of the taxation by 
the states of interstate commerce. Assuming, as sug- 
gested by Professor Goodnow, that Congress in regu- 
lating interstate commerce could lay down a rule for 
taxing that commerce by the states, would not its effect 
be to increase the taxing power of the states, because it 
would give them, under such a regulation, the power of 
taxing where now they cannot tax at all, while their 
power to tax property located in their jurisdiction, in- 
cluding that employed in interstate commerce, would 
remain the same as before ? In other words, the change 
proposed, as it seems to me, would only be effectual in 
extending the taxing power of the states under this 
national authority to the privilege of taxing the privi- 
lege of carrying on interstate commerce, which is now 
denied to the states. Thus taking a concrete illustra- 
tion. The states now cannot exact licenses, as from a 
telegraph company, for the privilege of carrying on inter- 
state commerce. Congress might extend to them this 
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right under national regulation, but it could not control 
them in the right which they now have as sovereign 
states to tax the property of the telegraph company 
located within the state. 

I do not agree, as suggested in the paper that under 
the application of the state's authority to tax the prop- 
erty employed in commerce under the unit and mileage 
rules for ascertaining the valuation of that property, 
that no federal authority can intervene to protect inter- 
state commerce. The federal authority can always be 
invoked to prevent the states from taxing interstate 
commerce under the guise of taxing property employed 
in the commerce. The line may oftentimes be difficult 
to draw, but it exists none the less. Furthermore, 
under the fourteenth amendment the states can only 
tax such property according to the valuation, and at the 
rate that other property of the same class in the state is 
taxed. This federal power to restrain the possible 
abuse in the exercise of the state's sovereign power of 
taxation, guaranteeing the equal protection of the laws, 
is really the " sleeping giant " of the Constitution. 

As the practical effect of the proposed change would 
be the extension of the taxing power of the state over 
interstate commerce, and not in the regulation of any 
existing power, I doubt very much whether such an end 
is desirable. It would seem that the states now have all 
the taxing power in relation to interstate commerce 
which they ought to have in view of their power to tax 
the property, tangible and intangible, which is located 
in their jurisdiction employed in that commerce. Is it 
not better that interstate commerce, that is the privi- 
lege of carrying on such commerce, should remain free 
from state taxation, rather than that it should be taxed 
by states tinder the regulation of Congress, as any in- 
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creased power of state taxation would be an additional 
burden upon such commerce? 

The scientific adjustment of the complex problems 
involved in the exercise of this sovereign power by dual 
sovereignities in the same territory is no doubt desirable, 
but I fear that it cannot be secured by the remedy pro- 
posed. The most serious practical difficulty, which the 
federal power cannot control, is in the duplicate tax- 
ation which grows out of the subjection of the same 
property to the taxing power of two jurisdictions, and 
this can only be remedied by interstate comity based 
upon a supporting public opinion. But this is a question 
of moral and political honesty, rather than of economics. 

Carx C. Plehn : I hesitate to criticise Professor 
Goodnow's paper for two reasons. The first is the 
respect which I entertain for his well tested knowledge 
of American constitutional law, which would lead me 
to fear pitting my opinion against his on a disputed 
point on that subject. I may be permitted to say, how- 
ever, that so far as my comparatively limited investiga- 
tion has gone, I am of the opinion that the view he has 
presented is correct. If Congress should prescribe the 
methods by which alone the states might tax corpora- 
tions engaged in interstate commerce, the Supreme 
Court would probably refuse sanction to any other 
method. Such a conclusion seems unavoidable from 
the past decisions with reference to the taxation of 
national banks. 

The second reason why I hesitate to criticise the 
paper is that it falls distinctly in the line of my hopes, 
and, I trust, in line with those of all who are sincerely 
working for the reform of our American system of state 
taxation. It offers a feasible solution of the vexed prob- 
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lems of uniformity in taxation, so far as corporations 
are concerned, whether the corporations be interstate or 
other. Economists have long defended the right of pre- 
scription as of the highest utility because of the certainty 
which it infuses into economic dealings. The most 
universally accepted, practically uncriticised, canon of 
taxation is that of certainty. If it be true that cer- 
tainty as to just treatment, is valuable to corporate 
wealth, as it is to public welfare, then any method 
which promises this treatment is to be hailed with joy. 
This assumes that Congress will be more likely to deal 
justly, broadly and liberally with corporations doing an 
interstate business than would the state legislatures. 
That this is the case, I think, needs no argument. 

In Professor Seligman's testimony before the Indus- 
trial Commission, he suggested that Congress should 
authorize the federal government to collect the taxes 
from interstate corporations and apportion them among 
the states. This obviously encounters a multitude of 
constitutional and political difficulties. But Professor 
Goodnow's paper suggests that all, and more, that Pro- 
fessor Seligman hoped to accomplish can be attained 
by a simpler method. All the states are seeking to 
remedy some of the most glaring faults of the general 
property tax, and most generally by supplementing it 
by corporation taxes. To suggest a method by which 
they may all be whipped into line and do the same 
thing and the just thing is a noble service and I con- 
gratulate Professor Goodnow on being so fortunate as 
to make that suggestion. 



